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LIABILITY OF GOVERNOR FOR UNLAWFUL 
IMPRISONMENT OF PARTIES THREAT- 
ENING DISORDER DURING PERIODS OF 
INSURRECTION. 





As an aftermath to the late unpleasant- 
ness in Colorado and Idaho in which cer- 
tain officials of the Western Federation of 
Miners. were implicated in several serious 
embroglios with the authorities of those 
states comes the determination by the 
Supreme Court of the United States of a 
suit by Charles H. Moyer, president of that 
labor organization, against ex-Governor 
James H. Peabody, for false imprison- 
ment. 


The ground of this action against Gov- 
ernor Peabody was the arrest and_ kid- 
naping of plaintiff by the governor pre- 
vious to his extradition to the jurisdic- 
tion of the State of Idaho. It was alleged 
in the petition that plaintiff’s imprisonment 
was without probable cause, and that no 
proper complaint was laid against him as 
a ground for his arrest. It was disclosed 
upon the hearing, however, that the gov- 
ernor had declared a certain county to be in 
a state of insurrection, had called out troops 
to put down the trouble, and had ordered 
that the plaintiff should be arrested as a 
leader of the outbreak, and should be de- 
tained until he could be discharged with 
safety, and that then he should be delivered 
to the civil authorities, to be dealt with ac- 
cording to law. : 

In other words, the position of the plain- 
tiff was that the action of the governor, 
sanctioned to the extent that it was by the 
decision of the supreme court on habeas 
corpus proceedings (35 Colo. 154, 91 Pac. 
738), was the action of the state, and there- 
fore within the 14th Amendment; but that, 
if that action was unconstitutional, the 
governor received no protection from per- 


honest, if that be material, or 





sonal liability for his unconstitutional in- | 


terference with the plaintiff’s right. It was 
admitted, as it must have been, that the 
governor’s declaration that a state of in- 
surrection existed was conclusive of that 
fact. It was admitted also that the arrest 
alone would not necessarily have given a 
right to bring this suit. Luther v. Bor- 
den, 7 How. 1, 45, 46, 12 L. Ed. 581, 600, 
601. But it was contended that a detention 
for so many days, alleged to be without 
probable cause, at a time when the courts 
were open, without an attempt to bring the 
plaintiff before them, makes a case on 
which he had a right to have a jury pass. 

Justice Holmes rendered the decision of 
the court, and held that what might not be 
due process of law during a time of per- 
fect tranquility, would be perfectly justified 
during a time of unrest and insurrection, 
and that executive officers acting honestly, 
but unreasonably, and even harshly, would 
not be judged in the light in which the case 
presents itself to the historian, but to a 
man compelled to act in the midst of the 
excitement. 

Speaking further on the nature of ar- 
rests during such periods of social unrest, 
the learned judge said: “Such arrests are 
not necessarily for punishment, but are by 
way of precaution, to prevent the exercise 
of hostile power. So long as such arrests 
are made in good faith and in the honest 
belief that they are needed in order to head 
the insurrection off, the governor is the 
final judge and cannot be subjected to an 
action after he is out of office, on the 
ground that he had not reasonable ground 
for his belief. If we suppose a governor 
with a very long term of office, it may be 
that a case could be imagined in which the 
length of the imprisonment would raise a 
different question. But there is nothing in 
the duration of the plaintiff’s detention or 
in the allegations of the complaint that 
would warrant submitting the judgment of 
the governor to revision by a jury. It is 
not alleged that his judgment was not 
that the 
plaintiff was detained after fears of the in- 
surrection were at an end. No doubt there 
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are cases where the expert on the spot may 
be called upon to justify his conduct later 
in court, notwithstanding the fact that he 
had sole command at the time and acted to 
the best of his knowledge. That is the po- 
sition of the captain of a ship. But, even 
in that case, great weight is given to his de- 
termination, and the matter is to be judged 
on the facts as they appeared then, and not 
merely in the light of the event. Lawrence 
v. Minturn, 17 How. 100, r1o, 15 L. ed. 58, 
62; The Star of Hope, 9 Wall. 203, 19 L. 
ed. 638; The Germanic (Oceanic Steam 
Nav. Co. v. Aitken) 196 U. S. 589, 594, 
595, 49 L ed. 610, 613, 25 Sup. Ct. Rep. 
317. When it comes to a decision by the 
head of the state upon a matter involving 
its life, the ordinary rights of individuals 
must yield to what he deems the necessi- 
ties of the moment. Public danger war- 
rants the substitution of executive process 
for judicial process. See Keely v. Sanders, 
99 U. S. 441, 446, 25 L. ed. 327, 328. This 
was admitted with regard to killing men in 
the actual clash of arms; and we think it 
obvious, although it was disputed, that the 
same is true of temporary detention to pre- 
vent apprehended harm.” 








NOTES OF IMPORTANT DECISIONS. 





MASTER AND SERVANT—IS A _ CON- 
TRACT WITH A WRECKING COMPANY TO 
CLEAR GROUND IN RETURN FOR THE 
WRECKAGE, A SALE OR AN EMPLOY- 
MENT?—A very interesting question of law 
arose recently in the English Court of 
Appeal in the case of Mulrooney v. Todd, 
73 J. P. 73, where it was held that 
a contract whereby the city of Brad- 
ford desiring to clear a piece of ground for 
the purpose of erecting a market contracted 
with one Todd to wreck the old buildings, for 
which service Todd agreed to take the wreck- 
age and also to pay the city fifteen pounds. 
During the wrecking of the building, plaintiff’s 
intestate was killed, for which injury suit was 
brought against Todd and the city of Bradford. 
C. A. Russell, K. C., counsel for the municipal- 
ity, argued that his client was not liable for 





the reason that the contract with Todd was 
not the employment of a vice-principal, but a 
sale of goods. The court of appeal refused to 
accede to this contention and held the city 
liable for the injury. 

On the question whether the contract above 
set forth was a sale or an employment, Cozens- 
Hardy, M. R., said: “It has been contended 
that this was really a contract for the sale 
of goods. I am not so sure that it may not be 
a contract for the sale of goods, but I think, 
having regard to the whole transaction, that 
it was not primarily a contract for the sale 
of goods. It was a contract entered ‘into by 
the corporation with Todd in order that the 
site might be utilised for the purposes of their 
market, and in order to achieve that they said 
that Todd might have all the materials, he 
undertaking to clear the site and, as the ma- 
terials were worth more than the cost of the 
labour, he was to pay them £15 in addition. 
T do not regard this as an ordinary contract 
for the sale of goods where the purchaser has 
to remove the goods from off the premises. f 
think there was an express obligation here 
binding Todd to remove the bricks and clear 
away the rubbish. That was the primary in- 
tention of the contract. and that Todd was 
to be entitled to keep the bricks was only one 
element in the payment for the work that he 
undertook to do on behalf of the corporation. 
It seems to me that this was work undertaken 
by the corporation, and it was done by virtue 
of the contract made with Todd for that pur- 
pose.” 


Another member of this learned court, 
Fletcher Moulton, L. J, said: ‘The very able 
argument of Mr. Russell in this case rested on 
a method of advocacy which is very apt to 
mislead the court and against which we have 
to be on our guard. With great skill he showed 
that this contract could be regarded as a con- 
tract for the sale of goods, and thereupon he 
took a variety of well-chosen instances of 
contracts for the sale of goods, as if they were 
paralle] cases with the contract in the present 
case. The fallacy lies in this: A contract 
may well be a contract for the sale of goods, 
but not merely a contract for the sale of 
goods; it may be a complex contract; it may 
be a contract for the sale of goods and also 
a contract for work to be done. When one 
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reads the letter which forms this contract, it 
is impossible, I think, to escape the conclusion 
that this is a contract to do work on terms in- 
volving the transfer of property in chattels 
The fact that it includes a transfer of 


property in chattels may well constitute 
it a contract for the sale of goods, 
but does not prevent it being also 


a contract for work. This type of contract is 
very common. You see it in cases where a 
man is employed by a local authority to take 
away dust and household refuse where one 
of the terms of the contract is that the stuff 
shall belong to him. No doubt that is a sale 
to him of the dust and household refuse, but 
it is none the less a contract to do work. The 
thing which was most in the mind of the 
local authority, was the clearing of the site, 
and as payment for the clearing of the site 
they were to allow Todd to keep the whole 
of the building materials removed therefrom 
at the price of £15. Todd was only to pay 
£15, for property which was worth £115, 
because the work necessary to obtain it wou'd 
cost £100. It would make no difference to 
the nature of the contract whether Todd or 
the building committee paid the £15. The 
only difference would be that in the one case 
the property would be worth £15 more, and 
in the other case £15 less, than the cost of 
getting it. Therefore I am satisfied that this 
is a contract for work.” 





NEGLIGENCE—EXCAVATION AFFECT- 
ING ADJOINING OWNERS AND THEIR TEN- 
ANTS—IMPUTATION OF THE LESSOR’S 
NEGLIGENCE TO THE LESSEE.—In the re- 
cent case of Contos v. Jamison (S. Car.), 62 
S. E. 867, the interesting point is decided 
that the negligence of a lessor, will not pre- 
clude recovery by his lessee in possession of 
a building against an adjoining prorietor whose 
negligent excavating caused the wall to fall. 

The trial court instructed the jury in the 
principal case that the tenant could not re- 
cover if his landlord had knowledge of the 
condition and was also contributorily| neg- 
ligent. In disputing the correctness of this 
instruction the court said: “The law is well 
settled that a proprietor excavating on his own 
premises is liable for damages done to the 
adjacent owner’s soil if in its natural con- 
dition, whether damage results from neg- 
ligence or not; but when buildings or other 
improvements are erected upon the soil, and 
its natural condition is thus altered, no action 
lies against such-excavator except upon allega- 


tion and proof of negligence. Bailey v. Gray, 





53 S. C. 518, 31 S. BE. 354. There was such 
allegation in this case and testimony tending 
to establish negligence proximately causing 
injury to plaintiff's property; but under the 
charge plaintiffs, as lessees, were denied right 
of recovery if the landlord Gibson’s negligence 
proximately contributed to the injury, thus 
imputing to the lessees the negligence of the 
lessor. No authority has been cited for such 
a view, and we have found none. The Supreme 
Court of Indiana, in Knightstown v. Musgrove, 
116 Ind, 121, 18 N. E. 452, 9 Am. St. Rep. 827, 
approved in Louisville, etc., R. R. Co. v. Moses 
Creek, 130 Ind. 143, 29 N. E. 482, 14 L. R. A 
736, declares: ‘Before the concurrent neg- 
ligence of a third person can be interposed to 
shield another whose neglect of duty has oc 
casioned an injury to one who was without per- 
sonal fault, it must appear that the person 
injured and the one whose negligence com 
tributed to the injury sustained such a relation 
to each other in relation to the matter then in 
progress as that in contemplation of law the 
negligent act of the third person was, upon the 
rrinciple of agency or co-operation in a com- 
mon or joint enterprise, the act of the person 
injured.’ In Koplitz v. St. Paul, 86 Minn. 373, 
90 N. W. 794, 58 L. R. A.. 75, the Supreme Court 
of Minnesota declared that ‘negligence in the 
conduct of another will not be imputed to a 
party, if he neither authorized such conduct, 
nor participated therein, nor had the right or 
power to control it.’ These quotations are 
made the basis of the text in 29 Cyc. 542. In 
Watson v. Southern Ry., 66 S. C. 50, 44S. B& 
375, this court refused to impute to a child non 
sui juris the contributory negligence of the 
child’s parent or guardian. There is nothing 
in the mere relation of lessor and lessee which 
should affect a lessee without fault himself 
with the negligence of the lessor. There is no 
agency nor co-operation in a common enter- 
prise nor power of lessee to control applicable 
here which should excuse the negligence of 
others. There is a privity between the lessee 
and the lessor in the lessee’s right of posses- 
sion, but such privity cannot excuse the neg- 
ligence of another, whether combined with 
that of the lessor or not. The lessor, Gibson, 
is not a party in this case, and it was improper 
to confuse the case with the question of his 
contributory negligence.” 

The question in this case was: Did the neg- 
ligence of the defendants Jamison & Morris 
injure plaintiffs as alleged, and, if so, were 
the plaintiffs themselves guilty of contributory 
negligence, excusing the defendants from Mar 
bility? These were the issues in the case 
which were wholly unaffected by the lessor’s 
knowledge or negligence. 
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REVISION AND CLASSIFICATION 
OF STATUTE LAW. 





The subject naturally divides itself into 
two branches: First, Revision; second, 
Classification. 

Revision of Statutes—It might not be 
out of the way before considering the first 
branch of our subject to inquire briefly why 
a revision is necessary. Why it is that the 
people of the United States, the most in- 
telligent people on earth, have such crude 
and conflicting laws—why it is that special 
talent must be employed every few years 
to tell the legislature what the laws actually 
are? 

Legislation is too often inspired by per- 
sonal motives. A desire for revenge upon 
an enemy; a desire to secure the advantage 
over the other political party—or a cor- 
poration; or a desire to provide a fat job 
or a good contract for some one. It is of 
such common occurrence as to no longer be 
considered a serious matter by many for the 
political party in power to so legislate as 
to perpetuate itself in power and to shape 
municipal charters, county legislation and 
even judicial districts with that end in view. 
But there are other personal matters that 
too frequently enter into legislation. 

To illustrate: Two men ran a tie vote 
for school director. There was on the 
statute books at that time a general pro- 
vision providing that in case of a tie the 
question should be decided by lot. These 
men, not being aware of the statute, thought 
the only thing to do was to have another 
election, which they immediately did. One 
of the voters changed so that it resulted 
in an election. The defeated man was subse- 
quently elected to the next legislature and 
went there with a firm conviction that he 
owed a duty to the public to provide that 
no other man should be defrauded out of 
his election to the school board by having to 
try a second election. In other words, he 
went to the legislature with a firm belief 
that the ship-of-state was in a sinking con- 
dition, and that he could save it by amending 
the school law, which he accordingly did. 
His amendment did not refer to the general 





law on the subject, and the mode by which 
the lot was to be cast in the two cases was 
entirely different. This little inconsistency 
caused a number of lawsuits, and I think, a 
fight or two. In one of the western counties 


of Kansas a few years ago, a personal feud 
existed between the county clerk and another 
citizen in which the last victory was with 
the county clerk. But the citizen quietly 
caused himself to be elected to the legisla- 
ture, and so amended the law as to make the 
office of county clerk in that county worth- 
less from a money standpoint. In another 
state, a murderer had been found guilty and 
was about to be hung. His lawyer was 
elected to the legislature, and procured the 
enactment of a new criminal code, repealing 
the old one without a saving clause, and 
the murderer went free. 

Again, in one of our states, three separ- 
ate and distinct acts governing the duties 
and powers of the judges at chambers have 
been passed, neither of the later referring 
to the older. The draftsman of the later 
laws evidently did not know of their exist- 
ence. Each of the three acts differs from 
the other in some parts, thus leading to 
confusion where confusion is inexcusable. 
In one of our state legislatures recently, 
one member of the House started out to 
acquire fame by introducing more bills than 
any other member. He earnestly requested 
his friends, and even chance acquaintances, 
to prepare bills for him to introduce, giving 
as his sole reason that he wanted to make 
a record ; that his constituents expected him 
to do something. He set his mark at one 
hundred and actually introduced seventy- 
six bills, beating his nearest competitor by 
six or seven bills, and like Alexander of 
old, grieved because he had not done better! 
What did he care whether they fitted into 
the body of laws already on the statute 
books or not, or whether well worded or 
not? He was in the race for the honor of 
introducing more bills than his fellow mem- 
bers. Such incidents would be exceedingly 
amusing were they not exceedingly danger- 
ous, for some of these bills must go through. 
Their passage does not depend upon their 
need or their value to the people, but 
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whether their introducer can make a com- 
bination with his fellow members by which 
they vote for the passage of each other’s 
bills. 

The first remedy is legislation that will 
place in the legislature our very best class 
of citizens. If the legislators were the same 
class of men as occupy our district and su- 
preme benches, and our state offices, and 
were as well paid for their services, much 
of our crudest legislation never would be 
enacted, ; 

In Nebraska members are paid five dol- 
lars per day, and limited to sixty days. I be- 
lieve if they were paid $25 per day, 
or better, a salary of $1,500 or more, 
and no time limit, it would result in bring- 
ing to the legislature more successful busi- 
ness men, and more able and upright law- 
yers. The law should be so shaped that the 
very best men in every district would be 
willing to serve in the legislature. And 
the people so educated that they will send 
only the very best men to make their laws. 

Another suggestion, which it seems to me 
is worthy of consideration, is that every 
bill at some stage of its passage, before 
final enactment, should be submitted to 
some competent person or commission, to 
pass upon—not the fitness or policy of the 
proposed law, that being strictly a legisla- 
tive function, but upon its form and lan- 
guage—to see that the proposed law does 
not conflict directly or indirectly wth an 
older law, or, if it does, that the older law 
be expressly repealed, and that the same 
act does not legislate upon two different and 
independent subjects. 

The history of the last hundred years has 
shown the utter impossibility of large po- 
litical bodies, like legislatures, enacting and 
building up a compact, clear and efficient 
code of laws. Realizing their imperfections 
in this line, legislatures have, from time to 
time, authorized commissions similar to the 
one authorized by the last legislature of 
New Mexico to revise the statutes so im- 
perfectly prepared and carelessly passed— 
of course, by former legislatures. This 
is commendable. It is the best way out 
of a bad trouble. If the commission is 





to do good work it must be composed of 
able men, sufficiently compensated that 
they can. afford to lay aside their 
private business and give their time solely 
to the work in hand, and they must be given 
a free hand. By able men are meant, not 
men of rare and exceptional ability as much 
as earnest men, of good education and legal 
minds, such as are to be found at almost 
every bar in our land, and men who are 
willing to give the work their attention to 
the exclusion of their personal business until 
it is completed. 

Legislatures too often limit the power 
and time of these commissions. Usually a 
law authorizing a revision is passed by one 
legislature and the commission are to com- 
plete their work for enactment by the next. 
This time is entirely too short. Then, in- 
stead of giving the commissioners a free 
hand, their powers are too frequently limit- 
ed by such clauses as were inserted in the 
commission act by the last legislature of 
New Mexico as follows: “but shall not 
make radical or revolutionary changes in 
the existing system.” These words in that 
commission act were quoted from an older 
commission act of another jurisdiction, but 
they were unfortunate words, 

The fact is, all progress is made by radical 
changes. Legislative reform always comes 
slow and does not come by gradual changes 
but by radical and decisive changes, when 
after long agitation the public mind is edu- 
cated to the chatige the radical change can 
be made. It is not made gradually, a little 
step at a time. 

David Dudley Field, the greatest statute 
draftsman any country ever produced, com- 
menced his agitation for a codification of 
the laws of New. York in 1839. In 1846 he 
succeeded in having inserted in the consti- 
tution, then being adopted, a provision for a 
revision. The first legislature under the 
new constitution appointed Field, William 
Curtiss Noyes and Alexander W. Bradford 
a commission. After eight years of strenu- 
ous labor this committee laid before the 
New York legislature a well arranged, care- 
fully worded revision. For reasons based 
on personal jealousy and politics, the New 
York legislature refused to adopt it. This 
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disgraceful act of the New York legislature 
could not dishonor the work so faithfully 
done, and it has been substantially adopted 
by Ohio, and twenty other states. 


Classification of Statutes—There is no 
settled rule of classification, but it 
may be divided into two divisions: 
First, Classification proper, and second, Ar- 
rangement. In each state the statute. laws 
have been classified and arranged according 
to the ideas, or usually, lack of ideas, of 
the compiler. For example: The subject 
“Chattel Mortgages” ‘should be an indepen- 
dent title, but it is sometimes placed with 
real estate mortgages; sometimes with 
mortgages and sometimes with liens. Build- 
ing and.loan associations should be an inde- 
pendent title, but it is found under the title 
of banks and under the title of corporations. 
Every subject that can be segregated from 
other subjects should be given an indepen- 
dent title or chapter. The ideal classification 
is that which reduces the labor of the user 
of the statutes to the minimum. In a gen- 
eral way the plan should follow that of the 
text books, the digests, and the great law 
encyclopedias. It is inconvenient and a loss 
of time to a lawyer to have a chapter on 
education in his statute, when the text 
books and digests treat of this subject under 
the title of schools. It is annoying to a 
lawyer, whose statute places the law gov- 
erning chattel mortgages in a separate 
chapter under that title, in investigating the 
same subject in the statute of another state, 
to find no such title, but that the subject 
is treated of as a subordinate part of the 
chapter on mortgages. If the National 
Bar Association would adopt a uniform 
rule for the classification and arrangement 


of statutes, I believe it would be followed’ 


by compilers in all the states. What a con- 
-venience it would be for a lawyer, having 
learned the classification of his own statute, 
to be able to find any given subject in the 
same relative position in the statute of a 
sister state. 


Having classified the statutory subjects 
as well as present chaotic conditions will 
permit, the next thing is the arrangement. 
A combination of the logical and alphabet- 





ical arrangement is the most convenient. 
Thus, the federal constitution, and matter 
preliminary to the formation of the state, 
or establishment of the territory, should 
come first in the order of date of the various 
parts. Then should follow civil code, code 
of civil procedure, criminal code, and code 
of criminal procedure. Then the general 
laws. These should be arranged dictionary 
style, the divisions being arranged in the 
alphabetical order of the first letters of their 
titles. Under each title the acts should be 
arranged, with very few exceptions in the 
order of their adoption, the oldest acts first. 
Thus, if university were a separate title, 
the first act would be that creating and nam- 
ing it, and other acts concerning it would 
follow in the order of their enactment. 
Before concluding this article I cannot 
refrain from saying a few words about a 
matter little outside of my subject, but of 
such vast importance, that a neglect to 
refer to it would be inexcusable. When 
a statute is prepared, it should be 
equipped with a good index. To prepare 
an index, a person should study the statute 
until thoroughly familiar with it, then take 
great care to index each section under every 
possible subject that any one would think 
of when searching for that section. Lines 
of the index should not commence with in- 
significant words like ‘to,’ ‘a,’ ‘the,’ and 


+so on, but with strong substantive or verbal 


words that give the searcher an idea. No 
line of the indéx should refer the searcher 
to another part of the index without giving 
him, the section number of the general sub- 
ject. Thus, chattel mortgages should al- 
ways be indexed fully under that title. The 
index should also refer to it under mort- 


gages, chattels, liens by chattel mortgage, 


and perhaps other heads, with a cross refer- 
ence in each case to the title under which 
the full and complete index is found, but it 
should also give the section number where 
the general subject is found in the statute 
in each place. A rigid observance of this 
rule by indexers would greatly lessen the 
temptation to attorneys to use profanity 
when examining indexes to their statutes. 

Following each section of a compilation 
of statutes should be a note telling when 
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that section became a law and when it was 
first published officially, giving the refer- 
ence by page, chapter, and section. The 
page is much more convenient because more 
quickly found than the chapter. The chapter 
is only given because if an error should 
occur in giving the page number, you have 
the chapter number to put you right. Then 
the note, should refer to the amendments, 
if any, in the order of their enactment, and, 
if possible, state briefly what the amend- 
ment is. The time saved to a busy attorney 
by such notes as these can hardly be over- 
estimated, To illustrate: Your statutes are 
amended in tgor by adding a sub-division 5. 
A note to this long section stating only that 
it was amended in 1901 compels every one 
examining the section to look up the amend- 
ment. When, if the note said fifth sub- 
divisior, added, only in very rare cases 
would an attorney care to look up the 
amendment further. _ 

Now, as to citation. Citations to decided 
cases are of some value, but they are way 
behind the times. Well worded annotations 
are of far more value. With a dozen cita- 
tions under the section you are examining, 
no matter at which end of the list you com- 
mence, the last one usually proves to be 
the one you want. But with good annota- 
tions you are pointed at once to the decision 
valuable to you. , 

The cases should cite, not only the official 
report, but the West Publishing company 
system, the Lawyer’s Reports Annotated, 
the American Decisions, and any other 
standard publications where published. If 
the editors of any of these reports or sys- 
tems have published notes on a case this 
should be stated. 

Leading articles in current law maga- 
zines, such as the Central Law Journal or 
the American Law Review, should also 
be cited. If you are briefing a case which 
turns upon the construction of a section of 
your statute, and among the annotations 
under that section, you find reference to 
an article in a law magazine, or a case 
from your own state which has been reported 
and discussed by the editor in a volume of 
the American Decisions, or other special 





series of reports, your work is nearly done. - 
For in the notes or magazine articles you 
have the latest decisions on both sides cited, 
compared, discussed and distinguished thus 
bringing to your assistance the labor of 
able jurists as associate counsel. 

A statute is the most used working tool 
of a lawyer. One to which he must con- 
stantly refer. He should insist upon hav- 
ing the very best. The features I have de- 
scribed are not wholly theoretical. They 
have been tried and have come to stay. 

J. E. COBBEY. 
Beatrice, Neb. 








INTOXICATING LIQUORS—DIFFERENTIAL 
LICENSE AS TO LOCALITY. 





HOWLAND v. STATE. 





Supreme Court of Florida, Division A. Dec. 
8, 1908. 





A municipal ordinance, fixing the charge for 
a liquor license outside a restricted area in the 
city at $1,500 additional to that imposed in 
such area, is invalid, it being admitted that the 
costs of policing is the same and that both dis- 
tricts contain resident and business sections, al- 
though the municipality is empowered to pass 
any ordinance not in conflict with the federal 
or state constitutions or statutes to regulate 
and restrain liquor shops and to impose license 
taxes.. 


Cockrell, J.: On April 21, 1908, the city 
treasurer of Pensacola sued out his writ of 
error to the judgment of the circuit court en- 
tered October 26, 1908, awarding a peremptory 
writ of mandamus commanding the issuance 
of a receipt from the city as a basis for a 
license to John Zirklebach & Co. 

The alternative writ attacks the validity of 
a section of an ordinance of the city of Pensa- 
cola passed September 25, 1907. The first 
section prohibits any one engaging in the 
business of a dealer in spirituous, vinous, and 
malt liquors without payment of a license tax 
of $1,000. The second section provides that, 
outside a certain designated limit, the license 
for such dealer “shall be fifteen hundred dol- 
lars in addition to the amount prescribed in 
section one.” The relator’s place of business 
was outside the designated limit, and he ten- 
dered the amount required under section 1. 

We must accept as true all the allegations 
of fact properly averred in the alternative 
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writ; the defendant, plaintiff in error here, 
having declined to take issue thereon. From 
these allegations we learn: That the re- 
stricted district embraces an area approxi- 
mately 500 yards by 700 yards, embracing 
a portion of the business section of the city 
and also many dwellings. While the outside 
area, of many square miles, embraces a large 
portion of the entire business section of the 
city and also residences, the restricted area 
embraces parts of election districts 13 and 


14, and the entire city embraces also election | 


districts 12 and 15. Prior to the passage 
of the ordinance the restricted area contained 
22 licensed dramshops, as against 18 outside. 
That the cost of police protection and regu- 
lation is no greater in the $2,500 district than 
in the $1,000 district. It further appears that 
relator had been for years before in the busi- 
ness, and had a large stock of liquors on hand, 
and has secured his state and county license. 

We think the proper remedy was pursued. 
The writ of mandamus has been frequently 
applied in kindred cases in this jurisdiction 
as will be shown by an examination of our 
Reports. and would seem to be the specific 
adequate remedy. Sitate ex rél. Bash v. 
Covnty Commissioners of Jefferson County, 
20 Fla. 425, text 427; State ex rel. Norman 
v. D’Alemberte, 30 Fila. 545, 11 South. 905; 
State ex rel. Hubbard v. Holmes, 63 Fila. 
226. 44 South. 179. 

The power to impose this discriminating 
license tax or permit must come, if at all, 
from certain general powers conferred by the 
Legislature upon the city of Pensacola. , There 
is no specific legislative authority to charge 
different amounts of licenses for the same 
kind of occupation or businesses to be con- 
ducted in different portions of the city. These 
general grants are “to pass for the government 
of the city any ordinance not in conflict with 
the Constitution of the United States, the Con- 
stitution of Florida, and statutes thereof; * * * 
to regulate and restrain all tippling, bar-rooms 
and all places where beer, wines or spirituous 
liquors of any kind is sold at retail or to be 
drunk on the premises. * * * Licenses 
shall be fixed at not exceeding fifty per cent. 
of the state licenses fixed by the Legislature, 
except for purposes of restraint.” 

It is further contended that additional pow- 
er was conferred by section 2, c. 5088, p. 310, 
Laws 1901, whereby the city was authorized to 
‘{mpuse license and occupational taxes upon 
all trades, profesSions and businesses con- 
ducted within the city limits,” whereby it is 
claimed the city may charge more than half 
of the amount fixed by the state, whether for 
revenue, regulation, or restraint. 





It is unnecessary to decide now whether the 
later act repeals or enlarges the former. The 
applicant admits the right of the city to charge 
fourfold the amount fixed by the Legislature 
as the state license by tendering the $1,000, 
but objects to the discrimination whereby, 
under the conditions as admitted to exist, he 
is called upon to pay an additional $1,500. 

Strictly as a revenue measure, the power 
would not seem to exist under the decision 
of this court in Ex parte Simms, 40 Pla. 432, 
25 South. 280. There we held that, under 
general powers, the city of Jacksonville 
could not split up the business of selling 
spirituous, vinous, and malt liquors so as to 
impose a special tax upon the sale of beer 
by wholesale, differing from that imposed 
upon the sale of other intoxicating liquors. 
This scheme of discriminating in the amounts 
of the license tax as between different parts 
of the city is at variance with the settled 
policy of this state in charging a uniform 
license irrespective of the portion of the state 
in which the business is to be conducted; nor 
is this affected by requiring an additional 
amount to be paid the counties when the gsa- 
loon is located outside a municipality, the l- 
censee being required to pay the same amount 
in the latter case, the county not being re 
quired to share with the municipality. 

The power to regulate or restrain. short of 
absolute prohibition (Ex parte Theisen, 30 
Fla. 529, 11 South. 901, 32 Am. St. Rep. 36), 
is not an absolute, arbitrary power, but must 
be exercised in a reasonable manner. We 
indulge presumptions in favor of the reason- 
ableness of an ordinance out of deference to 
the superior opportunities for knowledge of 
the actual existing conditions in municipalities 
possessed by the city council over us, and we 
are fully alive to the powerful arguments that 
may be advanced in favor of restricting sa- 
loons within limits easily policed, but we are 
bound by the fixed rules of law requiring a 
close scrutiny of statutes conferring authority 
to impose taxes, and the suspicion always 
aroused by discriminations apparently exces- 
sive. 

There may, it is true, be other considera- 
tions than those negatived in the alternative 
writ, which would support a substantial dis- 
crimination, when discrimination is authoriz- 
ed; but the most important are those arising 
from the costs of the regulation and the char- 
acter of the buildings within the two sections, 
as being devoted to business or residence 
purposes. 

We decide nothing now, however, but that 
the showing here made overcame the prima 
facies of reasonableness of the ordinance, and 
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that the burden was shifted to and unmet by 
the respondent. 
The judgment is affirmed. ‘ 


Note.—Restricting Saloons to Particular Local- 
ities of a City.—The principal case seems to this 
annotator to proceed upon views so incomplete, 
that the conclusion of prima facie reasonableness 
of ordinance being overcome is not impressive. 
The important consideration which upholds dras- 
tic regulation of the liquor business is that such 
business in and of itself has no rights that any 
man is bound to respect; It exists by sufferance 
and any state can make it, or authorize its mu- 
nicipalities to make it an outlaw, because it is 
subject to condemnation as being against good 
order, morals and public health. It has few in- 
tendments in its favor. Not a thing in the opin- 
ion suggests any basis for the difference in li- 
cense charges except a revenue consideration. 
The case, as considered, is like the play of Ham- 
let, with Hamlet left out. The dissent by two 
of five members of the court (opinion by Park- 
hill, J.), portrays very forcibly the narrowness 
of this majority view. A very recent case from 
Michigan shows, as does the principal case, that 
there was “no express provision of the charter 
giving the city power to prescribe the location of 
saloons or places where intoxicating liquors are 
sold or given away, nor is there any provision 
expressly giving the common council the power 
to suppress saloons.” It did have the power to 
regulate. The court said: 
late has been defined as meaning to adjust by 
rule, method or established mode; to direct by 
rule or restriction; to subject to governing prin- 
ciples or laws. A power to regulate does not 
properly include a power to suppress or pro- 
hibit, for the very essence of regulation is the 
existence of something to be regulated, but the 
power to regulate a business, trade, etc., author- 
izes a municipality to confine the exercise of such 
business to certain localities, to certain hours of 
the day, etc.” See Churchill vy. Com, Council, 
etc., (Mich.), 116 N. W. 558. The Florida court 
talks about license. It says nothing about regu- 
lation. The Michigan court looks at a city in 
its entirety. The Florida court seems to say 
each part must be looked at separately, unless the 
ordinances differentiating same show on their 
face-the reason therefor. Oklahoma supreme 
court thought the power to regulate places where 
liquor is sold included power to designate dis- 
tricts in which it should not be sold. Territory 
ex rel v. Robertson (Okla.), 92 Pac. 144. The 
question arose in Texas as to whether the legis- 
lature had the power to authorize a city to desig- 
nate districts from which liquor selling might 
be excluded under constitution prescribing that 
prohibition could only come from local option, 
and it was held that it had, because partial exclu- 
sion in the city was within the scope of regulation. 
Cohen v. Rice (Tex. Civ. App.), ror S. W. 1052. 
The well-known case of People v. Cregier, 138 
Ill. 401, 28 N. E. 812, held that the right to regu- 
late carried this power and a quotation therefrom 
by the dissenting opinion in the principal case 
is apposite to illustrate our contention of error 
by the majority in ruling that the presumption of 
reasonableness of the ordinance was overcome. 
The court, in the Cregier case, said: “Many rea- 
sons other than the proximity of religious, edu- 


“The power to regu-’ 





cational or eleemosynary institutions may -exist 
which render it desirable and reasonable that a 
particular neighborhood be kept free from the 
influence of dramshops, and, until it is shown 
that no such reason exists, it cannot be said that 
the inclusion of such neighborhood in a rouge 
district is unreasonable.” See also Mayor, et 

v. Shattuck, 19 Colo. 104, 34 Pac. 947, 41 Am. St 
Rep. 208; Meehan v. Board, 73 N. J. L. 382, 64 
Atl, 689. As to how slight a distinction between 
two ordinances is required to make one regula- 
tory and the other invalid prohibition, two ‘late 
cases from Louisiana are pertinent. In the case 
of Mandeville v. Band, 111 La. 806, 35 So. 915, 
the ordinance provided for absolute exclusion of 
dramshops from certain districts, and City of 
New Orleans v. Smythe, 116 La. 685, 41 So. 33, 
exclusion resulted as to any and all districts 
where consent of householders and property hold- 
ers within a certain distance of location could 
not be obtained. It was conceded that exclusion 
of dramshops from all residence districts was 
aimed at. The former ordinance was deemed in- 
valid and the latter was held regulation. _Dis- 
crimination claimed in favor of existent saloon- 
keepers was held not available against it. <A 
city is, according to the Louisiana cases, therefore 
entitled to institute a process of ultimate exclu- 
sion. In Minnesota the flat-footed principle is 
approved that the right in a city “to license and 
regulate” gives power to determine where and 
within what portions of the city liquor may be 
sold, but it was ruled that the council could not 
delegate to the Mayor the right to designate the 
prohibited districts. In re Wilson, 32 Mina. 
145, 19 N. W. 723. 

Differential License as to Localit —But even 
if the majority view might be considered correct, 
that a municipality is somewhat like a county in 
respect to liquor licensing, there seems to be 
a against its conclusion. The case of 

East St. Louis v. Wehrung, 46 III. 392, holds that 
no distinction in rate can be made as to persons 
in same localities, but there may be a difference 
in rate as to localities “founded on the self-evi- 
dent fact that a business may be conducted with 
more profit on some streets than on others,” and 
the privilege bemg worth more on some streets 
than others, it should be charged more. The 
restricted district in the principal case seems to 
be many times smaller than the outside district, 
but it had more saloons, and therefore it seems 
a better place for a saloon than the outside dis- 
trict. A county merely having the right to 
license, has been held entitled to charge less for 
a wayside inn and a summer resort than for a 
saloon in a village, town or city. County of 
Amador v. Kennedy, 70 Cal. 458, 11 Pac. 757., 

Now, if the restricted district is better for a 
saloon than the outside territory, did it not de- 
volve on the saloonkeeper to show it was not 
better to the extent of the difference charged. for 
the licenses? The court has assumed either that 
there was no difference in value, or if there was, 
there was not that much difference. As I under- 
stand Judge Whitfield’s concurring opinion, he 
admits a different license charge might be made, 
but he says the basis of classification does not 
appear. [I find no authority directly in point on 
this, nor does he cite any, but it seems to me a 
strange doctrine that an ordinance presumed. to 
be reasonable should have to recite on its face 
its reasons. One alderman might have one view 
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as to the desirability of increase of charge, and 
another, another, and both reasons competent 
and yet the two might not be able to agree on a 
preamble. The entire trouble seems to me to 
lie in the fact that the court assumes that the al- 
ternative writ states the entire facts and no issue 
being joined, the case stands admitted. But to 
Say that one admits well pleaded facts is not to 
say the pleader has embraced all facts sufficient 
for his relief. Indeed, as I understand the mat- 
ter, the city contended that naturally and obvious- 
ly there were other facts to be considered as 
necessary elements to a correct conclusion. One 
of these might have been that only a saloon 
should be placed in the restricted district whose 
responsibility is evidenced by a_ higher-priced 
license. If the district was becoming a residen- 
tial neighborhood, this could be thought to be a 
good reason, and if it were a disorderly district 
where seamen resorted in considerable numbers 
and were subject to be preyed upon by land 
sharks, it could be well argued that a higher 
license is a good thing. The majority opinion 
appears to substitute its judgment in behalf of a 
business barring only a privilege to exist, as 
against the judgment of the City Council, pre- 
sumably far more competent to judge of all the 
surrounding facts. 

I wish to add an extract from Judge Park- 
hill’s dissenting opinion enforcing the right of 
differential license as a mere regulation. The 
learned judge said: “It is clear that regulations 
which might prove effective in one part of the 
city might be found ineffective in another; and it 
would seem that, to render the exercise of this 
power most effective, the regulations should be 
adapted to the wants and conditions of the dif- 
ferent localities to which they are to be applivd. 
Such a regulation would not subject any person 
to any restraint in regard to any personal right. 
to which all persons in the same locality or part 
of the city and under the like circumstances are 
not subjected, but all in that part of the city or 
locality would stand precisely upon the same foot- 
ing, and no one would have any right to complain 
of any infraction of his ccnstitutional rights. 
While it is true that the ordinance in question is 
not equally applicable to all parts of the city, it 
is equally true that it does apply equally to all 
persons within the territorial limits described in 
the ordinance.” 

Another recent and interesting case bearing on 
this question is that of Andreas v. City of Beau- 
mont (Tex. Civ. App.), 113 S. W. 614, where it 
was held the Beaumont city charter conferring on 
the city council the right to prescribe by ordinance 
in what part of the city saloons shall not be con- 
ducted, but providing that the city may not pro- 
hibit the business in the whole city, and an or- 
dinance in pursuance thereof, specifying terri- 
tory in which saloons shall not be allowed, and 
eg that the ordinance shall not affect 
iquor licenses from the federal, state, county, or 
municipal authorities then in force within the 
city limits, are not in conflict with a general state 
law providing for the licensing of saloons gen- 
erally thoughout the state. The court in this 
case quotes from another recent Texas case, Paul 
v. State (Tex. Civ. App.), 106 S. W. 448, where 
it was contended that a power conferred on the 
City of Dallas to regulate saloons under authority 
of which that city segregated dramshops within 
prescribed districts was repealed by a general law 





providing for the licensing of saloons on com- 
pliance with certain conditions. The court said: 
“We cannot agree with this construction of the 
law. A*local statute enacted for a particular 
municipality for reasons satisfactory to the legis- 
lature is intended to be exceptional and for the 
benefit of such municipality. It has been said 
that it is against reason to suppose that the legis- 
lature, in framing a general system for the 
state, intended to repeal a special act which the 
local circumstances made necessary. Black, In- 
terp. Laws, 116. The application of these prin- 
ciples seems clear. If it be admitted, which is 
not done, that the provisions of the Baskin- 
McGregor act and the provisions of the charter 
of the city of Dallas relating to the subject-matter 
of this controversy are repugnant to each other, 
yet we see nothing in the former act or in the 
course of legislation touching such provisions 
that renders it manifest that the legislature con- 
templated and intended a repeal. The Baskin- 
McGregor law is intended as a general system 
for the state in dealing with the whisky traffic; 
whereas, the provisions of the act constituting the 
charter of the city of Dallas and relating to the 
same subject are local laws in their operation and 
enactment for the benefit of said city, which local 
conditions and experience dictated were necessary. 
* * * No such conflict in our opinion exists, 
and the provisions of the charter conferring up- 
on the city of Dallas authority to license, tax, 
and regulate saloons and places where intoxicat- 
ing liquors are sold, etc., and prohibiting the 
sale of such liquors and the establishment of such 
places outside of certain defined limits, must be 
considered as having been excepted by the legis- 
lature out of the operation of the general stat- 
utes commonly known as the ‘Baskin-McGregor 


Law. 
N. C. COLLIER. 








JETSAM AND FLOTSAM. 





SUPPRESSION OF OBSCENE LITERATURE 
The Supreme Judicial Court of Massachu- 
setts, in Commonwealth v. Buckley, January, 
1909 (86 N. E., 910), has affirmed the convic- 
tion of a bookseller under a statute prohibiting 
the publication and circulation of obscene lit- 
erature, for selling the book known as “Three 
Weeks.” The decision of the court is unani- 
mous, and the following is from the opinion: 
“But we think that the case was properly 


submitted to the jury. It could not be ruled as 
matter of law that the jury could not find the 
book within the prohibition of the statute. In 
prosecutions like this, considerations similar to 
those thus urged in this case are frequently, if 
not usually presented, in behalf of the defend- 
ant, and they are entitled to consideration. 
But after all there is a practical side, Doubt- 
less an artist, when looking in his studio upon 
the model before him in the figure of a per- 
fectly formed young woman standing complete- 
ly nude, may be so much under the influence of 
the aesthetic principles of his profession and 
so intent in his wish to cOpy with perfect ex- 
actness the living picture as not to have one 
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obscene, indecent or impure thought or the 
slightest sexual desire, but on the contrary, 
he may be perfectly absorbed in the purest 
feeling of admiration and wonder at the ar- 
tistic beauty of the creation before him. But 
it by no means follows that if he should open 
wide the doors of his studio and fill it with 
people from the crowded streets, they would 
be moved by the same lofty and pure feelings. 
And in passing upon the question whether such 
an exhibition was obscene or tended to corrupt 
the morals of youth, a jury would not be justi- 
fied in considering only the feeling of the artist. 
They should consider that not every person is 
so much absorbed in the artistic features and 
that the exhibition of such a model may rather 
arouse in many spectators passions of a merely 
animal nature. 


And so a reader may be so interested in the 
development of the character of a woman—no 
matter how wanton—as a merely psychic stu@y, 
as to read such a book as this without a single 
impure or unworthy thought. And it may be 
that the author of this book was in full sym- 
pathy with such a state of mind when she 
wrote it and sent it forth to the reading public. 
It may be also that the literary style of the 
book is such that many a reader finds that to 
be the most attractive feature; and the thinly 
veiled allusions to an intense desire for sexual 
intercourse and to the arts of seduction leaa- 
ing to it and exciting it may be unheeded by 
him. But such an author cannot expect that 
the reading public, as a whole, will so read her 
production. Descriptions of seductive actions 
and of highly wrought sexual passion, even 
when sanctified by what the author has called 
‘love,’ are very likely to be seen in another 
light tending towards the obscene and impure. 
And an author who has disclosed so much of the 
details of the way to the adulterous bed and 
who has kept the curtains raised in the way 
that the author of this book has kept them, can 
tind no fault if the jury say that not the spir- 
itual, but the animal, not the pure, but the im- 
pure, is what the general reader will find as the 
most conspicuous thought suggested to him as 
he reads.” 

Assuredly there is “a practical side” to litiga- 
tions of this class, and publication and sale 
should not be permitted of literature which a 
large majority of people regard as pornographic 
because the publisher maintains that such feat- 
ure is merely subsidiary to a great “purpose” 
or “ideal.” Questions of this kind are difficult 
of practical solution. Everybody will concede 
that certain kinds of vile publications ought to 
be rigorously suppressed. At the other ex- 
treme, almost everybody will concede that there 
are publications containing incidental elements 
of sexuality that ought not to be put beyond 
the reach of lovers of literature. The diffi- 
culty arises in drawing the line. 

In the first place, it may be said that works 
of standard literature produced in earlier eras, 
when ideas of decency, conventionality and even 
morality were more crude than at present, 
should be permitted to live and circulate. Some 
years ago an English censor of public morals 
attempted to prosecute a London publisher for 
bringing out a new edition of the works of 
“One Rabelais.” Thereupon one Charles Alger- 
non Swinburne took up the cudgels and berated 
the honest philistine who instituted the pro- 
ceeding in an amusingly vituperative pamphlet. 
More recently an attempt was made in this city 
to restrain, the receiver of a publishing house 





from offering for sale copies of the works of 
Fielding and other standard authors. This ap- 
plication was denied, Justice Morgan J. O’Brien, 
after consultation with some of his brethren, 
saying in his opinion: 


“It would be quite as unjustifiable to con- 
demn the writings of Shakespeare and Chaucer 
and Laurence Sterne, the early English novel- 
ists, the plavwrights of the Restoration, and the 
dramatic literature which has so much enrich- 
ed the English language, as to place an inter- 
dict upon these volumes, which have received 
the admiration of literary men for so many 
years. What has become standard literature 
of the English language—has been wrought in- 
to the very structure of our splendid English 
literature—is not to be pronounced at this late 
day unfit for publication or circulation, and 
stamped with judicial disapprobation as hurtful 
to the community. The works under consid- 
eration are the product of the greatest literary 
genius. Payne’s ‘Arabian Nights’ is a won- 
derful exhibition of Oriental scholarship, and 
the other volumes have so long held a supreme 
rank in literature that it would be absurd to 
call them now foul and unclean, A .seeker 
after the sensual and degrading narts of a 
narrative may find in all these works, as in 
those of other great authors, something to sat- 
isfy his pruriency. But to condemn a stand- 
ard literary work because of a few of its epi- 
sodes would compel the exclusion from circula- 
tion of a very large proportion of the works 
of fiction of the most famous writers of the 
English language. There is no such evil to be 
feared from the sale of these rare and costly 
books as the imagination of many even well 
disposed people might apprehend. They rank 
with the higher literature, and would not be 
bought nor aprreciated by the class of people 
from whom unclean publications ought: to be 
withheld” In re Worthington Co., 38 N. Y. 
Supp. 361. 


With regard to contemporary productions, 
one is reminded of the protest made several 
years ago by the late Professor Boyesen against 
the reverence due to youth, and especially the 
“young girl,” as a dwarfing influence upon imag- 
inative literature. It would seem that lately, 
especially,in England, novelists have quite ef- 
fectually emancipated themselves from any such 
obligation. “The Garden of Allah,” by Mr. 
Robert Richens, contains a voluptuous episode, 
which, however, is legitimately incidental to a 
powerful and well written story. There is a 
chapter in Lucas Malet’s “History of Sir Rich- 
ard Calmady” which is perhaps more objection- 
able than anything in the other novel. Still, 
this author’s purpose, also, is one of broad por- 
trayal of life. There are many features of 
strength, and the prurient element is not over- 
shadowing or unduly prominent. In our judg- 
ment it would have been unwise to attempt to 
suppress either of these books as “obscene.” 

For those who have not read “Three Weeks” 
some idea of its contents is afforded by the 
concluding language of the above quotation 
from the opinion. From a liberal point of 
view as to the latitude of literature portraying 
human nature and aspiring to be great and not 
merely conventional, we still think that the 
Massachusetts court was right. Whatever may 
have been the author’s intentions, the jury were 
justified in concluding that the element of lu- 
bricity would be generally taken as primary 
and not subsidiary.—New York Law Journal. 
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CORRESPONDENCE. 


LAISSEZ FAIRE IN THE UNITED STATES. 
Editor Central Law Journal: 

I have your letter of the 15th inst., also copy 
of that of Mr. Wittig to you. I would be very 
glad to act on your suggestions were it pos- 
sible for me to do so, 

I think, however, that Laissez Faire, as a 
theory of government is a thing of the past. 
While regulation during the middle ages is 
now thought to have been unwise, it does not 
follow that regulation in our own time may not 
be necessary. I am sorry that I closed the article 


without more fully covering the subject. But 
I have not the books at hand now to reopen 
it. So I presume I shall have to let it go in 


its present unfinished shape. 
Yours very truly, 
W. A. COUTTS. 


[This letter was called forth by suggestions 
from many of our subscribers that Mr. Coutts 
continue his admirable discussion of the “Doc- 
trine of Laissez Faire in the United States,” 
which appeared in 68 Cent. L. J., pp. 99, 118.] 








NEWS ITEM. 


RHODE ISLAND STATE BAR ASSOCIATION. 


The annual meeting and dinner of the Rhode 
Island State Bar Association was held in Provi- 
dence on December 6. The most important event 
of the meeting was the adoption of a resolu- 
tion appointing a committee of fifteen to make 
recommendations as to what action the asso- 
ciation should take toward securing the ap- 
pointment to judgeships of “men of stainless 
reputation, able and upright, learned in the law, 
and fearless.” An address on “The Demand for 
Swifter Precedure in the Courts’ was delivered 
by Albert B. Cruikshank, of New York, and 
Hon. Milton Reed, of Fall River, spoke upon 
“Various Kinds of Lawyers.” The, following 
officers were elected: President, Dexter B. Pot- 
ter; vice-presidents, Walter F. Angell and 
Alfred A. Baker; secretary, Howard B. Gor- 
ham; treasurer, James A. Pierce. 


NEBRASKA STATE BAR ASSOCIATION. 

The ninth annual meeting of the Nebraska 
State Bar Association was held in Lincoln on 
November 23 and 24. President C. C. Flans- 
burg opened the meeting with an address on 
“The Stability of the Bench,” in which he de- 
cried the growing tendency of politicians to 
eriticise the motives and decisions of the ju- 
diciary. The annual address was delivered by 
Roscoe Pound, dean of the Northwestern Uni- 
versity Law School, who took for his subject 
“The Etiquette of Justice.” A paper on “Mar- 
shall and the Federal Constitution” was read 
by H. H. Wilson. On the evening of the sec- 
ond day the annual banquet was held at the 
Lindell hotel. The officers elected for the en- 
suing term were as follows: President, Fran- 
eis Brogan, of Omaha; secretary, George P. 
Costigan, of Lincoln; treasurer, Alfred G. El- 
lick. 





BOOKS RECEIVED. 





The Law of Real Property (Based on Minor’s 
Institutes). By Raleigh Colston Minor, M. A., 


B. L. In two volumes. Anderson Bros., Pub- 
lishers. University .of Virginia. 1908. Price 
$11.50. Review will follow. 


The American State Reports, Containing the 
Cases of General Value and Authority Subse- 
quent to those Contained in the “American De- 
cisions” and the “American Reports,” Decided 
in the Courts of Last Resort of the Several 
States. Selected, Reported, and Annotated. By 
A. C. Freeman. Volume 123. San Francisco: 
Bancroft-Whitney Company, Law Publishers 
and Law Booksellers. 1909. Review will follow. 








HUMOR OF THE LAW. 





The lawyer said sadly to his wife on his re- 
turn home one night: “People seem very suspic- 
ious of me. You know old Jones? Well, I did 
some work for him last month, and when he 
asked me for the bill this morning, I told him 
out of friendship that I wouldn’t charge him 
anything. He thanked me cordially, but said 
he’d like a receipt.” 


“Still, there are occasions when a lawyer isn’t 
the chief beneficiary of a suit,’ said Mrs. Stone- 
wall Jackson, “TI know of one instance. A 
friend of mine in Virginia sued a railroad com- 
pany for damages and secured a verdict for 
$50,000, which was paid, and the whole amount 
is now in bank subject to her order. Her coun- 
sel didn’t get a penny of it.” 

“How was that?” 

“She found the only way of outwitting him 
—she married the lawyer.” 


“IT haven't a lawyer, judge, and I wish you’d 
give me one,” said an alleged burglar to Judge 
Phelan, when arraigned in the recorder’s court. 

The court, on learning that the respondent 
was penniless, made the assignment and the 
case came up for trial. The defendant, however, 
was plainly displeased with the appearance of 
his counsel and told one of the court officers 
about it. The judge, desirous of finding out the 
young fellow’s reasons for not liking the at- 
torney, called the prisoner up to the bench. 

“T understand that you do not like the coun- 
sel assigned,” began the judge. 

“That’s right; he looks like a comic valentine,” 
observed the client. 

“Why, he’s a great lawyer,” the judge said 
gravely. “He defended Charles J. Guiteau.” 

“Who was he?” 

“The man who assassinated President Gar- 
field.”’ replied his honor. 

“Well, that’s the first I ever heard of that,” 
began the prisoner and then, after a silence, he 
inquired: “What did they do with that Git-Git-or 
whatever his name is?” 

“Why, they hanged Guiteau,” 
judge. 

“Just as I thought; I kin see my finish now— 
me for the hemp,” concluded the disgusted man, 
as he walked back to the prisoner’s dock.—De- 
troit News. 
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1. Abatement and Revival—Personal Injuries 
to Wife.—A husband’s right of action for the 
loss of the services and society of his wife 
through personal injuries does not abate on the 
wife’s death.—Indianapolis & M. Rapid Transit 
Co. v. Reeder, Ind., 85 N. E. 1042. 

2. Aeccident—Permanent Disability—In an 
action on an accident policy, the jury held war- 
ranted in finding that the injury complained of 
had not assumed a permanent character within 
a stipulation of the policy.—McClure v. Great 
Western Accident Ass’n., Iowa, 118 N. W. 269. 

3. Accident Insurance—Notice and Proof of 
Injury.—A notice of injury to insured in an ac- 
cident policy and the proofs of injury held not 
inconsistent with a finding that insured was 
injured while crossing a railroad track at .a 
public highway.—McClure vy. Great Western Ac- 
cident Ass’n., Iowa, 118 N. W. 269. 

4. Action—Misjoinder of Causes.—Plaintift 
cannot in one action assert a liability of the 
corporation in one count, and independent lia- 
bility of the individual directors in another 
count, and the liability of both the corporation 
and the individual directors in a third count.— 
Marter v. Henry Sanchez Co., N. J., 71 Atl. 41. 


5. Animals—Duty of Stock Yards Company.— 
In an action against a stockyards company 
for the death of cattle from Texas fever, the 
presumption held to be that the stockyards 





company performed its duty, and where there 
was no evidence to the contrary there could be 
no recovery against it.—Hshieman v. Union 
Stockyards Co., Pa., 70 Atl. 899. 


6. Appeal and Error—Pleadings and Proof.— 
The allowance of an amendment to make the 
pleadings conform to the proofs will not be 
reviewed, in the absence of abuse of discretion 
by the trial court in allowing it.—Mansfield v. 
Mallory, Iowa, 118 N. W. 290. 

7. Assault and Battery—Son Assault Demesne. 
—By a plea of son assault demesne, defendant 
justifies an assault and battery by asserting that 
plaintiff assaulted him and that he merely de- 
fended himself.—Smith v. Wickard, Ind., 85 N. 
E. 1030. 

8. Assignments—Effect.—That a portion of 
plaintiff's debt against a cattle shipper was 
paid in insolvency proceedings held not to pre- 
clude plaintiff from applying the proceeds of 
a shipment pledged to it to the balance of the 
debt.—Farmers’ & Merchants’ Bank of Ireton v. 
Wood Bros. & Co., Iowa, 118 N. W. 282. 


9. Attachment—Claims of Third Persons,— 
Rev. Codes, 1905, sec. 6951, requiring an affida- 
vit of title and ownership of property levied on 
under attachment against another, applies to 
cases where the property of a third person is 
levied on while in the possession of the defend- 
ant in the writ.—Probstfield v. Hunt, N. D., 118 
N. W. 226. 


10. Bail—Procedure.—A recognizance under 
Cr. Code, Sec. 224, must be executed or acknowl- 
edged by the principal and surety in the pres- 
ence of the magistrate taking the same.—Thom- 
sen v. State, Neb., 118 N. W. 330. 


11. Bankruptey—Exemptions.—-The exemption 
law of Georgia construed and a bankrupt held 
not entitled to an exemption from the proceeds 
of mortgaged property sold by the trustee by 
consent as against the mortgagee in whose 
favor he waived his right of exemption.—Citi- 
zen’s Bank of Douglas, Ga. v. Hargraves, U. S. 
Cc. C. of App., Fifth Circuit, 164 Fed. 613. 


12.—Recovering Fraudulent Conveyances.— 
A bill by a trustee in bankruptcy to recover 
property fraudulently conveyed by the bank- 
rupt, under Bankr.. Act, c. 541, Sec. 70e, should 
allege that the property of the bankrupt is 
insufficient to pay his debts in full; but where 
no objection is made on that ground, and the 
proof shows such fact, the omission may be 
supplied by amendment.—Prescott v. Galluccio, 
U. S. D. C., N. D. N. Y., 164 Fed. 618. 


13. Banks and Banking—Payment on Forged 
Check.—No payment by a bank on a forged sig- 
nature of a depositor as drawer or on a forged 
indorsement of his payee can acect him.—Me- 
Neely Co. v. Bank of North America, Pa., 70 
Atl. 891. 


14. Carriers—Bill of Lading.—A shipper may 
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not knowingly receive without dissent a bill of | common law.—Rhodes v. Sperry & Hutchinson 


lading fixing the value of the goods and limit- 
ing the carrier’s liability to such value, and 
thereafter recover the full value of the goods.— 
Atkinson v. New York Transfer Co., N. J., 71 
Atl. 278. 


15. Carriage of Passengers.—A street car 
conductor held entitled to presume that every 
passenger on his car is sane and sober, until 
he has actual notice to the contrary.—Sullivan 
v. Seattle Electric Co., Wash, 97 Pac. 1109. 





16. Regulation of Rates.—Rates prescribed 
by the Interestate Commerce Commission under 
the statute are not only required to be just and 
reasonable within the constitutional guaranty, 
but they must also not be unjustly discriminat- 
ing nor unduly preferential.—Missouri, K. & T. 
R. Co. v. Interstate Commerce Commission, U. 
Ss. Cc. C., E. D. Mo., 164 Fed. 645. 





i A Regulation of Rates.—The legislative 
department held empowered to prescribe the 
rates to be charged by carriers for their ser- 
vices, subject to a specified limitation.—State 
v. Central Vermont Ry. Co., Vt., 71 Atl. 194. 





18. Certiorari—Defense.—After a referendum 
election authorized by the school law has been 
held by the use of voting machines, the validity 
of the method of voting adopted cannot be at- 
tacked.—In re Newark School Board, N. J., 70 
Atl. 881. 


19. Common Law—Adoption.—In adopting the 
common law, principles inconsonant with the 
circumstances or repugnant to the spirit of 
American institutions were not adopted.—Barnes 
v. Midland R. Terminal Co., N. Y., 85 N. E. 1093. 

20. Constitutional Law—Construction.—Where 
the language used in a constitutional provision 
plainly and unequivocally shows a certain and 
definite purpose to be accomplished thereby, the 
courts must construe it so as to carry that 
purpose into effect.—Boca Mill Co. v. Curry, Cal., 
97 Pac. 1117. 

21. Impairment of Vested Rights.—A stat- 
ute, enacted after the acquisition of a tax sale 
certificate by an individual, requiring additional 
notice to the owner of the land before a deed 
issues, when the right to a deed has not become 
absolute, held not an impairment of vested 
rights.—Starks v. Sawyer, Fla., 47 So. 513. 

22. Limitation of Hours of Work.—The leg- 
islature having constitutional power to fix the 
hours of labor on public work by or for muni- 
cipal corporations, it had the incidental power 
to provide for a forfeiture of the contract on 
failure to observe the regulation, or to prohibit 
payment for work done thereunder.—People v. 
Metz., N. Y., 85 N. E. 1070. 

23. Use of Photographs+—Laws 1903, p. 
308, c. 132, Secs. 1, 2, giving a right of action for 
the unauthorized use, for advertising purposes 
of a person’s picture, held not unconstitutional 
as creating a right of action unknown to the 














Co., N. Y., 85 N. E. 1097. 


24. Contracte—Chattel Mortgages.—The stip- 
ulation in a farm contract reserving title to the 
crops was not a chatel mortgage, and the filing 
of such contract was unnecessary as against in- 
nocent purchasers to the crops.—McFadden v. 
Thorpe Elevator Co., N. D., 118 N. W. 242. 


25.——Combinations to Advance Wages.—A 
union of laborers or prefessional men for the 
purpose of advancing wages held not unlawful. 
—Rohlf v. Kasemeier, Iowa, 118 N. W. 276. 

26. Public Policy.—A contract not to en- 
gage in business within a specified area within 
a specified term is not injurious to public policy 
if the area is within that covered by the busi- 
ness sold.—Fleckenstein Bros. Co. vy. Flecken- 
stein, N. J., 71 Atl. Rep. 265. 





27. Conversion—Nature of Equitable Conver- 
sion.—Equitable conversion is a constructive 
alteration in the nature of property by which 
in equity realty in regarded as personalty or 
personalty as realty.—Beaver vy. Ross, Iowa, 118 
N. W. 287. 

28.  Corporations—Acts of Promoters.—Pro- 
moters of a corporation cannot purchase on 
their own account, and sell to the corporation at 
a higher price.—Chaffee v. Berkley, Iowa, 118 
N. W. 267. 

29. Creation of Corporations.—The legisla- 
tive department is the only department em- 
powered to form corporations or authorize their 
formation or prescribe or extend their term of 
existence, and, except as it is limited by the 
constitution the power of the legislature is 
supreme.—Boca Mill Co. v. Curry, Cal.. 97 Pac. 
1117. 

30. Transfer of Stock.—Equity will compel 
a transfer on the books of a corporation of 
stock to a buyer thereof on: the theory that the 
buyer is the equitable owner, and seeks to con- 
summate a legal title—Reilly v. Absecon Land 
Co., N. J., 71 Atl. 248. 

31. Courts—Jurisdiction of Federal Court.— 
The question of the jurisdiction of the Circuit 
Court, where it appears on the record on an 
appeal to the Circuit Court of Appeals, cannot 
be ignored, but must be determined by that 
court in disposin~ of the appeal, although not 
made a ground of appeal.—McGilvra v. Ross, U. 
Ss. C. C. of App., Ninth Circuit, 164 Fed. 604. 

32.—Revision.—Where accused alleges that 
the judge is so prejudiced as to be incapable 
of giving him a fair trial, and the judge de- 
clines to recuse himself, his action will be re- 
viewed by the Supreme Court, in the exercise 
of its supervisory power.—State v. Banta, La., 
47 So. 538. 

33. Criminal Evid Expert Evidence.— 
Where a physician was testifying as an ex- 
pert touching the defense of insanity and it 
appeared that accused had been drinking in- 
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toxicating liquor, the witness’ opinion as to its 
probable effect upon accused’s mind was com- 
petent.—State v. Bridgham, Wash., 97 Pac. 1096. 

34. Criminal Trial—Insanity After Convic- 
tion.—Under *. L, 1906, p. 722, Sec. 13, in the 
case of one convicted of murder and sentenced 
to death, the statute does not alter the rule that 
to prevent the execution of such sentence the 
insanity must be such as to render the prisoner 
incapable of understanding the nature of the 
proceedings against him, and his impending fate. 
—In re Lang, N. J., 71 Atl. 47. 

35. Opening Statements.—Where accused 
did nothing but object to denunciatory language 
of the prosecuting attorney in his opening state- 
ment, which objection was sustained, the state- 
ment was not error.—Skaggs v. State, Ark., 113 
S. W. 346. . 

36. Damages—Personal Injuries.—A physi- 
cian may testify, in an action for damages for 
an.assault, as to the physical condition of plain- 
tiff six months after the alleged injury.—Cria- 
land v. Crow, Pa., 70 Atl, 888. 

37. Personal Injuries—In a_ personal in- 
jury action by a passenger, there being evidence 
of severe personal injuries’ sustained by him, 
an instruction, permitting recovery for such in- 
juries was proper.—Lehane y. Butte Electric 
Ry. Co., Mont., 97 Pac. 1038. 

38. Deeds—Building Restrictions.—Where an 
owner platted land into lots and streets, and 
sold the lots subject to building restrictions 
enumerated in the deeds, the covenants, ran 
with the land, and were mutual, insuring to the 
benefit of all the purchasers.—Highland Realty 
Co. v. Groves, Ky., 112 S. W. 420. 

39. Diveree—Community Property.—Where a 
divorce court makes no disposition of the par- 
ties’ property rights, the separate property of the 
parties becomes their indiv@iual property, and 
their community property becomes their com- 
mon property.—James v. James, Wash., 97 Pac. 
1113. 

40. Easements—Impairment.—Since ease- 
ments are inseparable from the principal es- 
tate, actions for the impairment of easements 
must be brought in the name of the owner of 
the dominant estate—In re Water Front on 
North River in City of New York, N. Y., 85 N. 
E. 1064. 

41. BElections—Certificate of Nomination.— 
While authorities differ, the main tenets of 
socialism, are sufficiently well-known, so that 
the word “Socialist’ may be used,in a certifi- 
cate of nomination to designate a political par- 
ty.—State v. Blaisdell, N. D., 118 N. W. 225. 

42. Election of Remedies—Mistake.—W here 
plaintiff was merely mistaken in attempting to 
pursue a remedy which he did not have, his 
act cannot be construed as an election to aban- 
don the only remedy which he possessed.—Mc- 
Fadden v. Thorpe Elevator Co., N. D., 118 N. W. 
242. 














43. Embezziement—Agent.—An agent who 
does not punctually pay over money he has re- 
ceived held not guilty of embezzlement, unless 
he fraudulently appropriates such money to his 
own use.—Frink vy. State, Fla., 47 So. 514. 

44. Indictment and Information.—Under an 
information charging embezzlement of a check, 
the state cannot show other embezzlements by 
the accused, and that he used the same to cover 
up such prior embezzlements.—State v. Lae- 
chelt, N. D., 118 N. W. 240. 

45. Eminent Domain—Agreement Not to Con- 
test—An agreement in a lease that a railroad 
should go through the premises, and should 
not be opposed by the lessee, held to show only 
an agreement to allow the matter to be control- 
led by the lessors.—Nelson v. New Jersey Short 
Line Ry. Co., N. J., 71 Atl, 304. 

46. Evidence—Consideration by Jury.—The 
jury are not confined to the precise language 
in which the evidence is given in determining 
questions of fact, but may base their verdict 
upon any fair inference from the evidence.— 
Lehane v. Butte Electric Ry. Co., Mont., 97 
Pac. 1038. 

47. Motorman’s Entry Book.—An entry in 
a book kept:by a street railway. company in 
which motormen were required to enter the 
condition of their cars held admissible to show 
notice to the company, but not the fact itself.— 
Brady y. North Jersey St. Ry. Co, N. J., 71 
Atl. 238. 

48. False Imprisonment—Presumptions.—In 
an action for false imprisonment under a com- 
plaint in justice’s court, it must be presumed, 
in the absence of contrary allegations, that the 
complaint stated facts giving the justice juris- 
diction.—Donati v. Righetti, Cal., 97 Pac. 1128. 

49. Garnishment—Extent of Plaintiff's Re- 
covery.—The general rule that one can be char- 
ged under trustee process only for what defend- 
amt could recover of him in suit on their con- 
tract is subject to exceptions, and a trustee may 
be charged where defendant could not sue him 
without proof of a demand, though none has 
been made.—Steer v. Dow, N. H., 71 Atl. 217. 

50. Habeas Corpus—State Authorities of Fed- 
eral Prisoner.—A federal prisoner at large on 
bail held not entitled to discharge on habeas 
corpus from the custody of state authorities, by 
whom he was arrested and held to answer to an 
indictment in a state court, where neither the 
United States nor his surety asked his dis- 
charge.—Ex parte Marrin, U. S. D. C., E. D. N. 
Y., 164 Fed. 631. 

51. Homicide—Indictment.—An indictment 
charging murder with a piece of two-inch plank 
or an ax handle was not defective for failure 
to charge that they were deadly weapons, or 
to give their size, weight or dimensions.—John- 
son v. State, Okl., 97 Pac. 1059. 


52. Husband and Wife—Creating Separate Es- 
tate in Wife.—An intention to create a separate 
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estate in a married woman by gift from a third 
person must appear from the donor's language, 
but, if the gift is from the husband, the inten- 
tion to include his own rights is inferred.—Wil- 
liford v. Phelan, Tenn., 113 S. W. 365. 

53.——Separate Property of Wife.—Personal 
property in the possession of the wife is in the 
possession of the husband as his property; noth- 
ing appearing to show it to be the separate 
property of the wife.—Williford v. Phelan, 
Tenn., 113 S. W. 365. 

54. Separation.—A wife suing for a separ- 
ation has the right to an injunction if there is 
danger that the husband will dispose of proper- 
ty to her prejudice.—McClelland v. Gasquet, 
La., 47 So. 540. 

55. Interest—Contract of Employment.—Where 
one was employed to render services during a 
football season, the compensation to which he 
was entitled was due at the close of the season, 
where the contract fixed no time for payment, 
and interest was properly allowed thereon from 
that time.—Seiberts v. Spangler, Iowa, 118 N. W. 
292. 

56. Intoxicating Liquors—Maintaining Liquor 
Nuisance.—On a trial for maintaining a liquor 
nuisance, the state, on proving that liquors 
were consigned to accused with his knowledge, 
was entitled to the presumption that they were 
owned by him.—State v. Johns, Iowa, 118 N. 
W. 295. 

57. Judges—Bias.—Where it is alleged that 
the judge is so biased as to be incapable of giv- 
ing a fair trial, and the judge denies the same 
and declines to recuse himself, he is incompe- 
tent to sit in judgment on the motion.—State v. 
Banta, La., 47 So. 538. 

58. Preliminary Examination.——A defend- 
ant with knowledge of relationship between ex- 
amining magistrate and complaining witness 
who submits to a preliminary examination with- 
out objection will be held to have consented 
thereto within Cobbey’s Ann. St. 1903, Sec. 4747. 
—Ingraham v. State, Neb., 118 N. W. 320. 

59. Judgment—lIntervention.—One who in- 
tervenes in an action may dismiss his interven- 
tion without prejudice, and the judgment in the 
action will not affect his interest in the matter 
in litigation.—Lincoln Upholsterine Co. v. Bak- 
er, Neb., 118 N. W. 321. 

60. Parties —A senior chattel mortgagee, 
not made a party to a mechanic’s lien fore- 
closure, held not bound thereby or the sale made 
thereunder.—A. H. Averhill Machinery Co. v. 
Allbritton, Wash., 97 Pac. 1082. 

61. Tax Title-—On an issue, in ejectment, 
of whether the land in dispute had been assess- 
ed for a certain year as seated as well as un- 
seated land, so as to be exempt from sale, cer- 
tain verdict and judgment held improperly ad- 
mitted.—Floyd v. Kulp Lumber Co., Pa., 71 Atl. 
13. 

62. Jury—Competency.—In a prosecution for 
homicide, a juror is not disqualified by implied 
bias because he had previously sat as a juror 
on the trial of a murder case.—Johnson v. State, 
Okl., 97 Pac. 1059. 

63. Landlord and Tenant—Cropping Contracts. 
—Where a cropping contract provided for a 
division of the expense of maintaining the fam- 
ilies of both parties, plaintiff was entitled to 
recover compensation for increased expenses, 
caused by defendant’s son thereafter becoming 
a member of the family without plaintiff’s con- 
sent.—Feland v. Berry, Ky., 113 S. W. 425. 

















64. Forfeiture of Lease.—A lessor must 
act with promptness after discovering breaches 
of the lease by the tenant, if he desires to for- 
feit the lease therefor.—E. H. Powers Shoe Co. 
v. Odd Fellows Hall Co., Mo., 113 S. W. 253. 

65..—Injuries to Third Persons.—Where a 
platform between the sidewalk and a rented 
store became suddenly out of repair, and a per- 
son entering the store was injured, in a suit 
against the owner, in the absence of a right 
reserved to re-enter the premises for the pur- 
pose of repairing, the tenant will be deemed to 
be chargeable with the repairs.—Connors v. 
Newton, N. J., 71 Atl, 36. 

66. Injuries to Tenant.—In an action by the 
wife of a tenant for injuries sustained in fall- 
ing into a cistern, whether defendant had pos- 
session of the leased premises when the acci- 
dent occurred held for the jury.—Carlon y. City 
Savings Bank, Neb., 118 N. W. 334. 

67. Unlawful Purpose of Lease.—Where 
certain real estate was rented for saloon pur- 
poses, the lease was abrogated by a statute 
passed during the term prohibiting the sale of 
liquor in a city where the property was located. 
—Heart v. East Tennessee Brewing Co., Terin., 
113 S. W. 364. 

68. Use of Premises.—A lessor held entitled 
to restrain use of the premises for a moving 
picture show or any other unauthorized purpose. 
—Dycus v. Traders’ Bank & Trust Co., Tex., 113 
8. W. 329. 

69. Larceny—Elements.—In larceny for tak- 
ing a pocketbook from another’s possession, the 
state must prove that the person from whom it 
was taken was the owner, and that it was taken 
without her consent.—State v. James, Mo., 113 
S. W. 232. 

70. Libel and Slander—Malice.—Where malice 
is sought to be established by the publication 
itself, the question is whether the party mak- 
ing it honestly believed what he said.—Thomp- 
son v. Rake, Iowa, 118 N. W. 279. 

71. Licenses—Revocation.—Where a landlord 
leases a bedroom, and permits the tenant to 
obtain water from other rooms in the house, the 
permission is a mgre revocable license.—Sturm 
v. Huck, N. J., 71 Atl. 44. 

72. Life Estates—Conversion.—General and 
special intention shown by a will that the ex- 
ecutors should convert the property and pay 
the income to the life tenant, instead of her 
having possession of the principal, held not ov- 
ercome by a provision of the will.—Ott v. 
Tewksbury, N. J., 71 Atl. 302. 

73. Life Imsurance—Change of Beneficiary.— 
Insurance company held estopped to deny the 
validity of papers purporting to change the 
beneficiary, whether strictly in accordance with 
the by-laws or not.—Smith v. Metropolitan Life 
Ins. Co. of New York, Pa., 71 Atl. 11. 

74, Form of Assignment.—Insurer having 
waived the requirements of a life policy as to 
the form of an assignment of the policy by in- 
sured to seture a debt, no one else could at- 
tack the form.—Clark v. Southwestern Life Ins, 
Co., Tex., 113 S. W. 335. 

75. Master and Servant—Injury to Servant.— 
An employee suing for injury in a collision 
while running an electric motor cannot rely 
upon the employer’s failure to warn him, where 
he knew all about the motor, and was not in- 
jured through any patent or latent defect in it. 
—Mitchell v. Boston & M. Consol. Copper & 
Silver Mining Co., Mont., 97 Pac. 1033. 
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76. Proof of Negligence.—To render the 
master liable for the negligent act of the ser- 
vant, it is not enough that the injuries would 
not have been committed without the facilities 
afforded by the servant’s relation to his master. 
—Doran v. Thomsen, N. J., 71 Atl. 296. 

77. Proper Scheme of Construction.—A 
master furnishing his servants with a proper 
scheme of construction, proper materials, and 
proper appliances held not liable for an acci- 
dent due to improper workmanship and a mis- 
use of the appliances.—Wyckoff v. Birch, N. J., 
71 Atl. 243. 

78. Rules.—A master held not negligent in 
failing to provide rules forbidding employees 
to absent themselves during working hours.— 
Gorman v. Odel! Mfg. Co., N. H., 71 Atl. 215. 

79. Mechanics’ Lien—Right to Liens.—Me- 
chanics’ liens are governed by statute, and are 
given only for labor or materials which enter 
into the construction of the things named in 
the statute.—Potter Mfg. Co. v. A. B. Meyer & 
Co., Ind., 85 N. E. 1048. 

80. Monopolies—Combination to Fix Wages. 
—A statute prohibiting trusts held not to ap- 
ply to combinations to fix wages for labor, un- 
less it clearly appears that such was the legis- 
lative intent.—Rohlf v. Kasemeier, Iowa, 118 
N. W. 276. 








81. Mortgages—Absolute Deed as Mortgage. 
—While the existence of a debt from the 
mortgagor to the mortgagee is essential to sus- 
tain a finding that a transaction was in fact a 
mortgage, the debt need not exist by covenant, 
but may be implied.—Jones v. Gillett, Iowa, 118 
N. W. 314. 


82. Municipal Corporations—Assessments.— 
Where property exempt from assessment is as- 
sessed for a local improvement the owner may 
resist the assessment at any time or in any 
form.—Seattle & Puget Sound Packing Co. v. 
City of Seattle, Wash., 97 Pac. 1093. 

83. Assessment for Public Improvements.— 
Where the proceedings indicate that an im- 
provement was intended to be made at public 
expense, that the landowner stood by and saw 
the improvement made is no waiver of his 
right to be heard, if he is to be assessed.— 
Walsh v. City of Newark, N. J, 71 Atl. 39. 

84. Defective Streets.—The liability of_a 
municipality 








to individuals for injuries caused 
by defects in the streets arises out of the ex- 
clusive control of the streets and the power to 
provide the means for properly keeping them 
in safe condition—Schigley v. City of Waseca, 
Minn., 118 N. W. 259. 

85. Public Improvements.—Where a_ city 
clerk’s certificate to the transcript: on appeal 
from a public improvement assessment is not 
brought up in the record on appeal to the Su- 
preme Court, its sufficiency cannot be determin- 
ed.—Barrett v. City of Seattle, Wash., 97 Pac. 
1109. 

86. Navigable Waters—Riparian Rights.—The 
jus privatum of the crown of England held to 
reside in the people, in their sovereign capacity, 
except so far as the right has devolved on lit- 
toral and riparian owners.—Barnes v. Midland 
R. Terminal Co., N. Y., 85 N. E. 1093. 

87. Negligence—Intermediate Agency.—Where 
it cannot be said as a matter of law that an 
intermediate agency was the proximate cause, 
it is for the jury whether defendant’s act was 
the proximate cause.—Cox v. Pennsylvania R. 
R., N. J., 71 Atl. 250. 











88. Proximate Cause.—Person guilty of 
negligence held responsible to him alone to 
whom the wrong is done, and not to those who 
suffer the remote consequences of it.—Eshleman 
v. Union Stockyards Co., Pa., 70 Atl. 899. 


89. Parties—Trover and Conversion.—Neither 
a cattle shipper nor the consignees, held neces- 
sary parties to an action by plaintiff against 
defendant for wrongfully diverting the pro- 
ceeds of the cattle to which plaintiff was en- 
titled—Farmers’ & Merchants’ Bank of Ireton v. 
Wood Bros. & Co., Iowa, 118 N. W. 282. 


90, Partition—Tenants in Common.—aA tenant 
in common who had been dismissed is not en- 
titled to partition, but, to prevent the tenant in 
common from having partition, there must be 
an actual ouster.—Roll v. Everitt, N. J., 71 Atl. 
263. 


91. Patents—Public Acquiescence.—Unless a 
patent is supported by public acquiescence, or 
prior adjudication, or some other peculiar con- 
dition, the complainant’s rights must be free 
from doubt to entitle him to a preliminary in- 
junction.—Parsons Non-Skid Co. v. Victor Tire 
Grip Co., U. S. C. C., D. N. H., 164 Fed 617. 


92. Property—Franchise.—A franchise to 
construct waterworks in a city and use the 
streets for that purpose is property.—Adams V. 
Samuel R. Bullock & Co., Miss., 47 So. 628. 


93. Rallroads—Frightening Horses.—Where 
plaintiff's horse was frightened by an engine 
standing partly in the highway at a railroad 
crossing, whether the plaintiff in attempting to 
drive his horse by was guilty of contributory 
negligence was for the jury.—Butler v. Easton 
& A. R. Co., N. J., 71 Atl. 276. 

94. Mutual Rights and Duties at Public 
Crossings.—The rights and duties of a traveler 
in a vehicle at a railroad crossing and of the 
company are mutual, both being bound to do 
what the law requires in using the crossing.— 
Vandalia R. Co. v. MceMains, Ind., 85 N. E. 1038. 

95. Rules.—Where a railroad company per- 
mitted the family of its foreman to live with 
him in his camp cars, held, its rules forbidding 
it, unknown to them, did not affect its liability 
to them for negligence.—Owens v. Yazoo & M. 
V. R. Co., Miss., 47 So. 518. 

96. Seamen—Mess Boy.—A libelant, 17 years 
old, employed as mess boy on a steamer, who 
was ordered to perform work not in the line 
of his employment and with which he was not 
familiar, held not to have assumed the risk, 
and to be entitled to recover from the vessel 
for an injury received while so working.—Smith 
v. Cook, U. S. D. C., E. D. Pa., 164 Fed. 628. 

97. Specific Performance—Contracts Enforce- 
able.—Specific performance cannot be had of a 
bond for title, which does not set forth the 
price, nor the terms of payment, nor indicate 
what the purchaser is to perform.—La Belle 
Coke Co. v. Smith, Pa., 70 Atl. 894. 

98.—_—_Limitations.—Defendant’s claim to en- 
force specific performance of a contract to ex- 
ecute a mortgage held barred by limitations 
after six years, within which time she could 
have sued in assumpsit for money had and re- 
ceived.—Clark v. Van Cleef, N. J., 71 Atl. 260. 

99. Statutes—Construction.—In the interpre- 
tation of criminal statutes, nothing is to be ad- 
ded by intendment, and, as a rule, they must be 
strictly construed.—Rohlf v. Kasemeier, Iowa, 
118 N. W. 276. 

100. Street Raitlroads—Franchises.—A street 
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railway which has lost the municipal consent it 
once had to the use of streets held not entitled 
to operate its cars, without municipal consent, 
by contract with another street railway.—City 
of Erie v. Erie Traction Co., Pa., 70 Atl. 904. 

101. Injury to Alighting Passengers.—In 
an action by a passenger for personal injuries 
sustained while attempting to alight, the evi- 
dence held to support a finding that the car was 
standing still when plaintiff attempted to alight. 
Lehane v. Butte Electric Ry. Co., Mont., 97 Pac. 
1038. 

102. Right of Way.—The rights of a huck- 
ster wagon and a work train of an interurban 
railroad to use the streets of a town are equal, 
and it is not negligence for the wagon to drive 
down the track in the middle of the street.— 
Indiana Union Traction Co. vy. Pheanis, Ind., 85 
N. E. 1040. 

103. Taxation—Deduction of Debts.—Revenue 
law, permitting a taxpayer to deduct his bona 
fide debts from his gross credits, is not in con- 
flict with Const. art. 9, Sec. 1.—Scandinavian 
Mut. Aid Ass’n. v. Kearney County, Neb., 118 N. 
W. 333. 

104. Franchise as Real Estate.—The words 
“real estate” in the taxing statutes do not in- 
clude land or appurtenances necessary to the 
exercise of a franchise of a public corporation. 
—Conoy Tp. Sup’rs. v. York Haven Electric 
Power Plant Co., Pa., 71 Atl. 207. 

105. Technical Requirements.—Where the 
regulations as to taxes are intended to protect 
the citizen and prevent a sacrifice of his prop- 
erty, and a disregard of them might injuriously 
affect his rights, failure to comply with them 
will render the proceedings invalid.—Starks v. 
Sawyer, Fla., 47 So. 513. 

106. Tenaney in Common—Discharging Tax 
Liens.—A tenant in common who discharges a 
tax lien has a right to contribution, and as se- 
curity is entitled to a lien on his co-tenant’s 
share ,which may be enforced in equity.—Roll 
v. Everitt, N. J., 71 Atl. 263. 

107. Trial—Demeanor of Witness.—Bias of 
witness, as shown on the stand, may be com- 
mented upon by the court as affecting her cred- 
ibility but not her conduct while not on the 
stand.—Cridland v. Crow, Pa., 70 Atl. 888. 

108. Instructions.—In a personal injury ac- 
tion by a passenger, an instruction held not to 
assume as a fact that plaintiff notified the con- 
ductor to stop the car, and that the car stopped 
pursuant to such notification.—Lehane vy. Butte 
Electric Ry. Co., Mont., 97 Pac. 1038. 

109. Vendor and Purchaser—Specific Perform- 
ance.—A purchaser from the equitable owner, 
pending a controversy between the equitable 
owner and the legal owner as to the boundary 
line, held bound by the boundary line fixed by 
a compromise deed.—La Belle Coke Co. v. Smith, 
Pa., 70 Atl. 894. 

110. Venue—Right to Change.—The right to 
change the place of trial from one court to 
another is statutory, and can only be exercised 
in the manner prescribed by statute.—Goyke v. 
State, Wis., 117 N. W. 1027. 




















111. Waters and Water Courses—Damages for ° 


Obstructing Drain.—The measure of damages 
against a railway company for obstructing 
drains is the same either under an express con- 
tract requiring it to keep the drains unobstruct- 
ed or independent of the contract.—St. Louis, I. 
M. & S. Ry. Co. v. Hardie, Ark., 113 S. W. 31. 
112. Dams.—Where defendant and its pred- 








ecessors hid continually used a dam for twenty 
years, they acquired the right to maintain it at 
its orignal height, and to replace the flush 
boards for that purpose.—Tosini v. Cascade Mill- 
ing Co., S: D., 117 N. W. 1037. 

113. Draining Meandered Lake.—Where a 
person drains a meandered lake on to another's 
property, the person injured suffers a special 
damage, authorizing a judgment requiring de- 
fendant to fill up the artificial ditch, and restore 
the natural outlet to its former condition.—Gatz 
v. Diessner, Minn., 118 N. W. 255. 

114. Exclusive Right to Construct Water- 
works.—The grant by a city of the exclusive 
privilege to construct a waterworks plant in the 
city, and to use the streets for that purpose, 
held the grant of a franchise.—Adams y. Samuel 
R. Bullock & Co., Miss., 47 So. 527. 

115. Injury from Irrigation Leakage.—If 
defendant negligently permitted water from its 
irrigation ditch to escape onto plaintiff’s land, 
because of defects in the ditch, or allowed the 
flow to be obstructed so as to cause it to seep 
through the ditch and injure the land, defend- 
ant would be liable.—Paolini vy. Fresno Canal & 
Irrigation Co., Cal., 97 Pac. 1130. 

116. Wills—Construction.—A testator could 
dispose of property devised at any time before 
his death, and the prior provisions of the will 
would have no bearing upon his purposes or 











intent.—Lamb’s Estate v. Morrow, Iowa, 117 
N. W. 1118. 
117. Remainders.—A will giving the re- 





mainder of testator’s estate to his sons’ chil- 
dren at his widow's death does not give the 
sons the income before nor after the birth of the 
children.—Hayward v. Spaulding, N. H., 71 Atl. 
219. 

118. Revocation.—Where testator removed 
from his will one of several pages, it is com- 
petent to show that thereafter the page thus 
torn out was restored to the instrument, which 
instrument was thereafter regarded by the tes- 
tator as his will—Coghlin v. Coghlin, Ohio, 85 
N. E 1058. 

119. Witnesses: —Credibility.—An expert whose 
fee is contingent on the result of the suit is 
an interested witness, but such interest goes 
only to his credibility and the weight to be giv- 
en his testimony.—Indiana Union Traction Co. 
v. Pheanis, Ind., 85 N. E. 1040. 

120. Privileged Communications.—Author- 
ity given an attorney to compromise a suit in- 
tended to be communicated to the adverse party 
is not a privileged communication.—Trenton St. 
Ry. Co. v. Lawlor, N. J., 71 Atl. 234 

121. Refreshing Memory.—Where a witness 
on a second trial stated that he could not re- 
member and that his memory was better at 
the first trial, the court properly permitted him 
to refresh his memory by reading his former 











testimony.—Proctor v. State, Tex., 112 S. W. 
770. 
122. Wills.—The request to the witnesses 





to be attesting witnesses to a will may be made 
by words or signs; anything conveying to them 
the idea that they. are desired to be witnesses 
being a good request.—In re Miller's Estate, 
Mont., 97 Pac. 935. . 

123. Work and Labor—Value of Services.— 
In an action for the value of services in 
training animals belonging to defendant, 
whether the services were worth the amount 
claimed therefor by plaintiff held for the jury. 
—Mansfield v. Mallory, Iowa, 118 N. W. 290. 








